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We can dream, can’t we? By “we,” I mean some of us ink-stained wretches of the press. We can dream the Supreme Court will agree to hear a clumsy

case from Virginia and reverse the lower courts out of hand.

It probably won't happen. These are the
facts:

In 2001, when this case began, Joan Ziglar
was the commonwealth’s attorney for the
city of Martinsville (population 15,039), down
in southwest Virginia near the North Carolina
line. Za'Kee P.J. Tahlib was a prisoner in the
city jail awaiting trial. Tahlib sent a letter to
the Buzz, a one-time, sometime newspaper
in Martinsville. In his letter, Tahlib identified
himself as a former “very high-profiled drug
dealer” now on parole from a federal prison.
He was awaiting trial in the Martinsville jail,
he said, on “trumped-up” charges of murder.

Ziglar had “conjured up” the charges against
him, Tahlib alleged in his letter, because
she deeply resented his false allegations

of a long-ago “romantic involvement” with
her sister. As commonwealth’s attorney, he
charged, “this woman is out of control and
very vindictive.” She is “too personal to be
holding this office.” She is “very paranoid
toward most of the public, and especially
toward all black men.”

Charles Roark and Errol W. Wallace Jr.,
editors of the newspaper, edited the letter
for grammar and syntax and published it in
November 2001 under a headline, “Convict
Speaks Out Against Joan Ziglar.” She sued
for $3 million in damages. The case dragged
on for several years. In December 2005 a
jury in Roanoke County awarded her $75,000.
The defendants’ appeal to the U.S. Supreme
Court now awaits action.

Very well. A well-edited newspaper never

would have published Tahlib’s letter without
first running it by counsel. A sensible state’s
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attorney would have shrugged off a personal
attack by a loquacious convict in a fringe
publication. A thoughtful jury would have
weighed the several competing animosities
in this case and awarded the plaintiff
damages of $1. Or maybe 30 cents.

This case is a long way from Peter Zenger
and the framers of the First Amendment,

but it is directly related to the Supreme
Court’s most famous case in the law of libel:
Times v. Sullivanin 1964. In that case, the
magisterial New York Times behaved almost
as fecklessly as this inconsequential sheet
in small-town Virginia. The Times ran a full-
page paid advertisement that impugned a city
commissioner in Alabama. He and four co-
plaintiffs sued and won a $500,000 judgment.

Speaking through Justice William Brennan,
the high court unanimously reversed.
Erroneous statements, said Brennan, are
inevitable in public debate. Even false
statements must be protected “if freedoms
of expression are to have the ‘breathing
space’ that they need to survive.” This was
a case brought by a public official against
critics of his official conduct. The sponsors
of the advertisement impliedly had accused
Sullivan of instigating a “wave of terror”
against blacks.

Published criticism of public officials,
Brennan observed, is often “uninhibited,
robust and wide open.” It may well include
attacks that are “vehement, caustic and
sometimes unpleasantly sharp.” The Times
ad contained half a dozen errors of fact.

No matter: “Erroneous statements are
inevitable in free debate.”

Brennan’s eloquent opinion ended with

a sweeping concurrence from Justices
Hugo Black and William Douglas. In their
uncompromising view, public officials must
be made effectively immune from even the
most libelous accusations of misconduct.

In the case at hand, the Supreme Court

will be looking at a published letter to the
editors of a Virginia newspaper - a letter

of substantial public interest. In his letter,
Tahlib accused a well-known elected official,
a commonwealth’s attorney, of official
misconduct: He wrote that Ziglar had “made
a deal with a witness to lie at the grand jury.”
She is “abusing her authority.”

His letter continued: "I am not a Muslim.
Still, Joan has shown prejudice towards
me because of my name and our bad
encounters ... | want this to be known to
the public because | feel I've fallen victim
to J. Ziglar and that other men and women
are in my same situation but are afraid to
challenge her....”

Bad cases, they say, make bad law. This one
is a poor one to ride to Miltonian glory, but it
will have to do. Put the judgment in reverse!

(Letters to Mr. Kilpatrick should be sent by
e-mail to kilpatjj@aol.com.)
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